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Scottish Government response to the Environment Climate Change and Land 
Reform Committee’s report on the Legislative Consent Memorandum for the 
UK Environment Bill 
 
 
The Committee recommends the Scottish and UK Governments provide a full 
explanation of the rationale for sharing powers via legislation in the UK 
Parliament, as opposed to the Scottish Parliament, in advance of the debate on 
the motion. 
 
The Committee considers the Scottish Government has not yet provided a 
sufficient level of detail about the circumstances in which Scottish Ministers 
would consent to the legislative powers of the Scottish Parliament being 
exercised by the UK Government. The Committee has significant concerns 
that the Scottish Parliament is being asked to give its consent to legislative 
powers within its competence being delegated to UK Ministers on the basis of 
such limited information. The Committee urges the Scottish Government to 
provide further information in relation to this in advance of the debate on the 
motion. 
 
 
The Scottish Government is content to set out in more detail the reasons that there 
are certain limited circumstances where we consider it would be appropriate to 
include matters of devolved competence in UK legislation. However, it is not correct 
to characterise this as the sharing of powers. Devolved matters included in UK 
legislation remain within the competence of the Scottish Parliament. 
 
The Scottish Government considers that there are three main justifications for 
consenting to provisions that allow the UK Government to make Regulations that 
include devolved policy areas in Scotland in relation to the Environment Bill: reducing 
regulatory burdens, situations with a complex mix of reserved and devolved 
measures, and circumstances where there are cross-border issues that mean that 
the Scottish Parliament and Scottish Ministers do not have sufficient powers to 
legislate on their own. Importantly, wherever the UK Government may be granted 
regulation-making powers that include provision in devolved Scottish competence, 
the Bill requires the consent of the Scottish Ministers to the exercise of those 
powers. As discussed in detail below, Parliament will have the opportunity to 
scrutinise decisions by Scottish Minsters to give consent to UK Regulations, 
including those covering devolved policy areas in Scotland under this Bill. 
 
Reducing regulatory burdens. 
 
The Scottish Government believes that it will, on occasions, be appropriate to 
establish schemes on a UK basis as a means of reducing regulatory burdens. An 
example of this can be found in the proposals in the UK Environment Bill for the 
regulation of chemicals. As explained to the Environment, Climate Change and Land 
Reform Committee during the passage of the relevant Brexit SIs last year, 
establishing a separate Scottish chemicals regime would result in some companies 
having to navigate three layers of regulation – at Scottish, UK and EU level – for 
identical purposes. The Scottish Government believes that the simplest solution to 
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this would be to retain membership of the European Chemicals Agency and that 
remains our preferred solution. However, we understand this is not an arrangement 
being pursued by the UK Government.  Therefore, a replacement domestic regime 
must be established. 
 
Regulatory burdens will continue to be considered alongside other factors and the 
objectives of environmental policy. Where there is benefit to be gained in terms of 
environmental outcomes or accountability from establishing a separate Scottish 
regime, we will do so. We have legislated separately for Deposit Return in Scotland, 
one of the areas covered by the UK Bill, and have presented our own legislative 
proposals in the Continuity Bill for environmental governance. This is because we 
believe we can establish more effective and accountable arrangements in Scotland. 
 
In situations where the consideration of the benefits to regulatory burdens and other 
factors leads to a conclusion that a UK regime is justified, the Scottish Government 
will first consider whether separate but co-ordinated Scottish regulations to provide 
the necessary framework in Scotland would be practical and effective. Where this is 
the case, for example in the consideration of an emissions trading scheme, we will 
do so. If reform of the packaging producer responsibility regime proceeds on a UK 
basis, we will give full consideration to delivering the Scottish elements of the 
reformed regime through Scottish regulations. 
 
Where there is a complex mix of devolved and reserved issues.  
 
The Scottish Government believes that it can, on occasions, be appropriate to 
establish schemes on a UK basis where there is a complex mix of devolved and 
reserved issues. There are examples of this in some of the UK regulation-making 
powers in devolved areas set out in the UK Environment Bill. For instance, chemicals 
regulation encompasses devolved objectives on environmental protection and public 
health, but also the reserved area of health and safety at work. Having both a 
devolved and a reserved set of regulations covering Scotland for the same regime 
would be cumbersome and less transparent for regulated organisations. Equally, 
trying to separate the reserved and devolved issues into separate regimes would 
further increase regulatory burdens. Stakeholders - both industry and environmental 
NGOs - have made clear that a single UK wide system is preferable to ‘a patchwork 
quilt’ of regulations across the UK.  
 
It is essential, however, that consenting to UK Regulation-making powers to deal 
with a complex mix of devolved and reserved issues does not come at the expense 
of devolved competence or policy objectives. For the chemicals provisions in the UK 
Environment Bill, we managed to secure a number of concessions during the 
development of the provisions, including the consent provisions for UK REACH and 
the ability to use ‘safeguarding’ to provisionally restrict substances in Scotland. In 
addition, we successfully pushed for an increased number of ‘protected provisions’ in 
the Environment Bill.  
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Where there are cross-border issues that mean that the Scottish Parliament and 
Scottish Ministers do not have sufficient powers to legislate on their own.  
 
This is the case in relation to the water environment provisions in the Bill. The 
intention is that the provisions will be used to provide powers for Scottish Ministers in 
relation to Scotland that, when exercised, would be subject to scrutiny in the Scottish 
Parliament. Further detail is set out below in response to the recommendation on the 
water environment provisions. 
 
 
 
Measures need to be put in place – as a matter of priority – to ensure the 
devolution settlement keeps pace with the constitutional reality of a post-EU 
UK. The Committee believes that, where significant legislative powers in 
devolved competence are delegated to the UK Government, the Scottish 
Government should explore whether a joint process for approval of SIs needs 
to be included on the face of the Bill. The Committee believes the joint process 
should be included on the face of all bills which provide that significant 
legislative powers in devolved competence are delegated to the UK 
Government. The Committee considers that the use of the joint procedure for 
those legislative powers contained within the Bill and exercised by UK 
Ministers would enable the Scottish Parliament to properly to exercise its 
scrutiny role. The Committee is pleased to hear the Scottish Government has 
already given thought to the possible wider use of the joint parliamentary 
process. Use of this procedure will be particularly important in some instances 
that UK Ministers exercise a power – for example, an instrument which sets up 
a UK-wide scheme or in significant policy areas. The Committee recommends 
the Scottish Government engage in active discussion with the UK Government 
on the possibility of amending clauses 47, 48, 49, 50 and 125 (and 
corresponding schedules) to require the joint procedure to be used when 
these powers are exercised by UK Ministers. 
 
The Scottish Government agrees fully that the measures in this Bill must not 
undermine devolved competence. However, we do not agree that the introduction of 
joint procedure is the way to achieve this.  
 
The Committee’s report refers to “the joint process” and to “the joint procedure.” The 
Scottish Government considers that there are two main models for secondary 
legislation to be considered jointly by the UK Parliament and the Scottish 
Parliament:- 
 

– procedures relating to Orders In Council, requiring separate approval of 
both the UK Parliament and the Scottish Parliament before any 
recommendation to make the Order is made to HM the Queen by her Privy 
Council, exist in the Scotland Act 1998 (the 1998 Act) for some measures, 
and have been used in a number of instances. This process is most 
commonly specified in the 1998 Act for matters of constitutional significance. 
There is always pressure on the Orders process, with lead times of around a 
year at best to complete the process. 
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- joint procedures for regulations, where regulations are signed by 
Ministers of each administration and tabled in both Parliaments, are specified 
in the European Union (Withdrawal) Act 2018 and the European Union 
(Withdrawal Agreement) Act 2020. Neither of these Acts were consented to 
by the Scottish Parliament. We do not believe that a joint procedure of this 
nature has ever been used, and we consider it undesirable in terms of 
Ministerial accountability to have a Scottish Minister make instruments subject 
to approval by the Westminster (and vice versa). Joint Procedure would mean 
that Scottish Ministers’ instruments were subject to Westminster approval.  

 
We do not consider that a large expansion of the range of matters subject to the 
Orders process is likely to be practical. The joint procedure process set in the 
Withdrawal Acts is optional and requires the agreement of both governments to 
apply it. To ensure clear Ministerial accountability to this Parliament, the joint 
procedure process is something we are unlikely to want to see used at all, let alone 
for a wider range of measures. In summary, we do not think that the Committee’s 
recommendations on joint procedure are practical or desirable for legislative 
measures of this nature. As discussed above, and in evidence to the Committee, we 
are considering instances where separate but co-ordinated Scottish regulations are a 
practical and effective means to implement UK regulatory regimes. 
 
We fundamentally agree that the Scottish Parliament should have a significant role 
where, for practical reasons and infrequently, UK regulations are made subject to the 
consent of Scottish Ministers. The new protocol between Ministers and Parliament 
will be a critical element of this, and we will discuss this in greater detail below. We 
will consult the Parliament during the development of regulatory schemes that will be 
delivered through UK regulations under this Bill.  
 
 
The Committee notes that the current protocol in operation relating to EU exit 
UK SIs is currently being revised to apply to all future UK SIs in devolved 
competence. For the revised protocol to be meaningful, it needs to address the 
issues around limited information and time for parliamentary scrutiny. The 
Committee considers the specific ‘no deal ’constraints to parliamentary 
scrutiny of UK SIs made under the European Union (Withdrawal) Act 2018, and 
which make provision in devolved competence, should not exist in relation to 
SIs made post EU exit. To be meaningful, the Scottish Parliament would need 
the protocol to provide for an appropriate timescale and sight of the draft SI in 
order to effectively scrutinise UK SIs which change the law within the 
legislative competence of the Scottish Parliament. The Committee considers 
that this is vitally important as regulations to be made under this Bill could be 
used to implement very significant policy change. 
 
The Scottish Government is committed to the Parliament being able to scrutinise 
effectively decisions by Scottish Ministers to consent to UK SIs, and recognise the 
concerns raised by the Committee. We have taken those concerns into account in 
working with Parliament officials to develop the proposed Protocol 2. We believe the 
draft text of the proposed Protocol 2 goes as far to addressing those concerns as is 
realistically possible given that we are reliant on the co-operation of the UK 
Government in providing information in order to make the notification process work. 
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As proposed, it includes provision for the Scottish Government and the Parliament to 
keep the Protocol under informal review with a formal review after 6 months. This will 
provide opportunities for possible improvements to be considered. We expect that 
the Committee will be able to help inform and shape the Parliament’s approach to 
those reviews, but we would also be happy to engage directly with the Committee if 
that would be helpful. 
 
The Scottish Government is keen to agree the new protocol with respect to Scottish 
Parliament scrutiny of decisions by Scottish Ministers to consent to UK secondary 
legislation in devolved areas arising from EU Exit. This would replace and have a 
wider scope than the existing protocol, which was agreed with the Parliament in 
2018 and applies to proposals to consent to UK SIs to be made under sections 8 and 
9 of the EU (Withdrawal Agreement) Act 2018 (i.e. the “legislative deficiency fixes” 
aimed at ensuring that the domestic statute book will work effectively once EU law 
ceases to be directly applicable). This new protocol will apply to regulation making 
powers for UK Ministers covering devolved competence in Scotland in the UK 
Environment Bill. 
 
Protocol 2 as drafted is explicitly based on the following principles: 
 

• UK Ministers are expected to seek Scottish Ministers’ consent whenever they 
propose to make secondary legislation containing provisions within its scope; 

• Scottish Ministers will normally only wish to give such consent where the 
policy objectives of UK and Scottish Ministers are aligned, and there are no 
good reasons for having separate Scottish subordinate legislation; and 

• The Scottish Parliament should be able to hold Ministers to account for 
decisions to give consent. The Protocol sets out how this accountability will 
occur in practice. 

 
The new Protocol’s main features are: 

• It would cover proposed SI provisions on all matters that were within the 
competence of the EU immediately before exit day, not just deficiency fixes; 

• it will include a list of the regulation-making powers in UK Bills to which it will 
apply, to be agreed between the Scottish Government and the Parliament: we 
expect the relevant powers in the Environment Bill would be added to this list 
once it has received Royal Assent; 

• Like the existing protocol, the Parliament (in practice, the relevant lead 
committee) will have at least 28 days (apart from in exceptional cases) to 
consider whether to approve proposals by Scottish Ministers to consent to UK 
SIs; and 

• Provision for retrospective notification to the Parliament of consent having 
been given to purely technical provisions, similar to the process for notifying 
the Parliament of consent having been given to SIs to implement new EU law 
under s.2(2) of the European Communities Act 1973. 

 
We have reiterated, in the discussion of Protocol 2 with Parliament officials, that 
Scottish Ministers will provide information when submitting a notification to the 
Parliament.  We have also made clear that, as has been the case under the existing 
Protocol, it will not usually be possible to provide the draft SI itself. We have also 
said that, again as under the existing Protocol, as we rely on the UK Government to 
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provide the information necessary to enable a notification to be made it may not 
always be possible to give more than 28 days for consideration. However, we have 
accepted that the 28 days should be a minimum and that we would give the 
Parliament more than 28 day'snotice whenever possible. This has been noted by 
Parliament officials and is reflected in the draft text of Protocol 2 as developed with 
them for consideration by Conveners. 
 
While we are confident that Protocol 2 allows effective scrutiny at the point where 
Ministers are considering giving consent to UK SIs, we also recognise that it cannot 
by itself provide a full answer to the Committee’s concerns about an appropriate 
influence for the Scottish Parliament on policy development where UK regulations 
will cover devolved policy in Scotland. In our view, it is unlikely that even sight of a 
draft SI for a somewhat longer period would fully answer these concerns, as by the 
time an SI is drafted all the regulatory design decisions have been taken. 
 
We propose to answer the Committee’s concerns with a commitment to consult the 
Committee on significant policy developments that are expected to lead to a use of 
UK regulation making powers covering devolved competence in Scotland. This 
consultation will happen with as much advance notice as possible, so that the 
Committee can consider the policy implications and invite stakeholder evidence. This 
will allow the Parliament to have due influence in the policy development, and will 
mean that when a notification of an SI comes forward under the protocol for this 
policy, the Committee is already aware of the scope of the regulatory scheme that is 
being proposed.  We propose to amend the current draft of the new Protocol to 
recognise that such consultation should take place where it is possible to do so. 
 
 
The Committee considers that information about the relevant common 
frameworks – especially regarding the content, form and timetable – must be 
available to the Committee in advance of its consideration of any regulations 
made under this Bill. 
 
We note the Committee’s position.  The slow progress with common frameworks is a 
matter of concern, and despite the best efforts of the Scottish Government, there 
remain areas of uncertainty, such as the Northern Ireland protocol implementation 
and the shape of future trade arrangements, that can only be clarified by the UK 
Government. The UK Government’s ill-conceived proposals to constrain devolution 
in the name of the “UK internal market” also place further significant pressures on 
the frameworks process – this view is shared by environmental, farming and crofting 
organisations in Scotland, who are clear that common frameworks are the best way 
of managing –by agreement, not imposition – any market impact of regulatory 
divergence in devolved matters currently bound by EU law.    
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The Committee recommends the Scottish Government reviews how it presents 
information in its LCMs relating to UK EU exit legislation. This would assist 
members ’understanding of the constitutional consequences of EU exit and 
assist the transparency of the full implications of the UK legislation.  
 
The LCMs must—  
 
• make it explicit where legislative powers in devolved competence are to be 
delegated to UK Ministers – and whether this is subject to consultation with, or 
the consent of, Scottish Ministers;  
 
• provide a clear explanation why the Scottish Government believes the 
Scottish Government should share powers to make delegated legislation with 
the UK Government. The Committee believes the Scottish Government must 
ensure it provides sufficient information to inform the Scottish Parliament that 
this would be in Scottish interests; and  
 
 
The Scottish Government notes this recommendation and will reflect it in the drafting 
of future LCMs. 
 
 
The Committee notes there is a joint scheme with England in relation to the 
crossborder management of the STRBD. However, the Committee shares the 
concern of the DPLRC in relation to the extent of the proposed powers. It is 
not clear to the Committee why this could not be done in joint legislation. That 
is, legislation approved by both the UK Parliament and the Scottish 
Parliament. 
 
The Scottish Government believes that these provisions are necessary to provide 
updated powers with respect to the cross-border river basin districts. The protection 
of the water environment in Scotland is devolved. However, there are two cross-
border river basin districts which are situated partly in Scotland and partly in 
England. The measures in the Bill are flexible and proportionate, and we are 
satisfied that they fully recognise devolved competence. 
 
As set out above, the Scottish Government does not believe that joint legislation is 
appropriate for these provisions. We do not want a situation where UK and Scottish 
Ministers are jointly presenting regulations to the UK and Scottish Parliaments, nor 
do we think it is desirable or practical for large volumes of technical environmental 
regulations to be set through Orders in Council following approval of both 
Parliaments.  
 
There are two cross-border river basin districts – the Solway Tweed river basin 
district and the Northumbria river basin district - which are situated partly in Scotland 
and partly in England, and existing UK regulations apply to those districts as a 
whole. One of the important effects of the provisions in the UK Environment Bill will 
be to ensure that separate, higher standards can be set in Scottish regulations for 
the Scottish portions of these districts.  
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In presenting to the Parliament an intention to consent to cross-border regulations 
under the Act, under the terms of the new Protocol, Scottish Ministers will have to 
justify why they are intending to give this consent rather than introduce separate 
Scottish Regulations.   
 
For the Solway Tweed river basin district, the Water Environment (Water Framework 
Directive) (Solway Tweed River Basin District) Regulations 2004 provide for 
functions in respect of the district to be exercised jointly by the Secretary of State 
and the Scottish Ministers, and by SEPA and the Environment Agency. As the 
Northumbria river basin district is primarily in England, and only a very small part 
with no water bodies lies in Scotland, the  Water Environment (Water Framework 
Directive) (Northumbria River Basin District) Regulations 2003  provide for most of 
the functions in relation to the district to be carried out by the Secretary of State or 
the Environment Agency. Any changes to these existing regulations would need to 
be made by the UK Government. The new powers introduced by clauses 81 and 84 
relate to these cross-border districts. The powers do not apply to the rest of 
Scotland. 
 
Clause 81 provides regulation-making powers for the Secretary of State to make 
changes to the UK regulations which apply to the cross-border river basin districts, in 
connection with the chemical status of surface water or groundwater, including the 
specifying of environmental standards in relation to chemical status of surface water 
or groundwater. This will allow for the adoption of changes expected to be made 
soon to the EU Priority Substances Directive, which the Scottish Government sees 
as desirable to maintain equivalence with EU standards. As it is not clear that the UK 
Government will continue to seek alignment with EU standards, the Scottish 
Government secured the inclusion of safeguards in the provisions to ensure that 
Scottish standards can be protected, such that any regulations made under these 
provisions may only be applied to the Scottish parts of the cross-border districts with 
the Scottish Ministers ’consent. In addition, clause 84 allows changes to the 
regulations which apply to the Solway Tweed river basin district to enable divergence 
in standards between the Scottish and English portions of the district, to protect our 
ability to maintain the highest standards in Scotland. 
 
Clause 84 confers power on the Secretary of State (with Scottish Ministers’ consent) 
to amend the Water Environment (Water Framework Directive) (Solway Tweed River 
Basin District) Regulations 2004. The provisions will ensure the protection of 
standards and objectives in the Scottish part of the STRBD, so that these may be 
consistent with the rest of Scotland. The provisions will allow for the joint functions 
under the existing Solway Tweed Regulations to become functions which are 
exercisable by the Secretary of State alone in relation to the English portion of the 
district and by the Scottish Ministers alone in the Scottish portion. This means that 
Scottish Ministers will be able to introduce Regulations to keep pace with new EU 
standards in the Scottish part of STRBD, even if UK Ministers choose not to do so in 
England.  
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The Committee requests an urgent update from the Scottish and UK 
Governments on progress towards setting up the UK REACH. 
 
Regulatory framework 
 
The ECCLR Committee has already considered under the protocol three separate 
EU Exit REACH Statutory Instruments (SIs) to put the UK REACH system in place. 
The UK Government has identified 2 further EU Exit SIs containing provisions on 
REACH will be required during 2020 in order to take account of the NI Protocol and 
address access from NI to the GB market. It will also change references to ‘Exit day ’
to the date on which the current implementation period ends, as the point at which 
UK REACH takes effect.  
 
The Scottish Government has not yet decided whether it supports the content of 
these proposed further SIs, which are still in development. If we do propose to 
consent, the Committee will be provided with a notification of the Scottish 
Government’s intentions and the reasoning for our proposal to provide consent. 
 
Discussions are continuing at official level to agree the administrative process map 
that will support the regulations. This will set out information flows and decision-
making structures across the governments and regulators. Conclusion of this piece 
of work is critical to finalising the additional resourcing requirements in SEPA and 
Scottish Government to operationalise those processes and this work is therefore a 
high priority. It should be noted, however, that the volume of business that needs to 
be managed through these processes is expected to build up gradually and not all 
the additional resources will therefore be needed for day one of operation of the 
scheme. 
 
Operational readiness 

Health and Safety Executive (HSE) 
 
Under the new UK REACH regime, the functions of the European Chemicals Agency 
(ECHA) will be carried out by HSE, building on its existing capacity and experience 
of carrying out technical work under EU REACH.  
 
HSE’s Chemical Regulatory Division currently has over 200 staff undertaking work 
that relates to various EU regulations. HSE has identified and will be recruiting for 
approximately 35 permanent posts including specialist and regulatory scientists, 
toxicologists, managers and support roles that will be required to operate UK 
REACH. HSE has advised us that the campaign is on track, with a promising number 
of applications being received. In addition to these permanent roles, HSE plans to 
employ a number of temporary staff when required; the numbers to support this 
activity are still to be determined. 
 
There are some increased risks associated with recruitment against the backdrop of 
the pandemic. This also affects induction and onboarding processes. In order to 
mitigate this, HSE is utilising a number of virtual options to carry out assessment 
centres and training programmes to support the recruitment, on-boarding and regime 
specific requirements. 
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The Environment Agency (EA) 

 
EA has approximately doubled its resources to support the UK REACH system 
during 2019, including a helpline service delivered by the EA’s National Customer 
Contact Centre to support REACH and other regimes. This will deal with IT queries, 
or re-route these to the appropriate place, and will provide a helpline for business 
queries.  
 

Scottish Environment Protection Agency (SEPA) 
 
The requirements of SEPA in relation to UK REACH are still to be finalised as part of 
the process mapping discussions between regulators and governments.  SEPA is 
compiling a number of scenarios to reflect different options for how the processes 
will work. Whilst there remain a number of uncertainties SEPA anticipates that these 
will be resolved in sufficient time to allow it to develop final plans before the end of 
the current transition period. 
 

Government 
 
Within the EU REACH system, the primary interactions have been between the UK 
Government and the relevant EU body, therefore most tasks within the developing 
administrative process map are new to the devolved governments. Within Scottish 
Government, we are also assessing the resource required to support the new 
decision-making roles of Scottish Ministers. It is likely to be some time before a 
significant number of decisions are required of Ministers in significant volumes which 
is expected to provide a period for recruitment and induction to take place. 
 
We consider it essential to continue to monitor regulatory decision-making in the EU, 
to inform decisions taken within the UK system and are factoring this into our 
resourcing assessment.  
 
IT build 
 
Under EU REACH companies manage information on Chemicals they use through 
ECHA owned ‘REACH IT ’platform. Officials in Defra are leading the build of the 
‘Comply with UK REACH IT ’system which companies will be required to use in order 
to register substances within UK REACH. Defra has advised us that this has not 
been affected by Covid-19 with preparations for the end of the transition period 
continuing to be treated as a priority.  
 
The ‘Comply with UK REACH IT ’system was ready to support registrations of 
chemicals in UK REACH if the UK left the EU without a deal on 29 March 2019. 
Extensions to Article 50, and the subsequent negotiated exit and transition period 
have already allowed for further refinement and testing of the new UK IT system 
which Defra assures us will be ready to ‘go live ’at 31 December. Contingency plans 
are in place which will allow companies to submit the relevant data via email if 
required. It is our understanding from Defra that feedback gathered during 2 previous 
rounds of testing has been positive with further user testing expected to be run by 
Defra in the autumn. 
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It is recognised that the ECHA owned ‘REACH IT ’system contains greater 
functionality than is currently available through the UK system. In order to manage 
development risk, the UK Government is pursuing a phased approach, with 
additional functionality added as UK REACH rolls out. The intention is that the UK 
system will work very much like the ECHA equivalent, including the same software 
requirements and many of the processes that businesses have been using and 
understand. 
 
REACH work programme and prioritisation 
 
The Health & Safety Executive (HSE), in its role as the UK REACH Agency, will 
produce a work programme every year, to describe all the activities that the Agency 
plan to carry out in the coming year. Officials from all administrations, as well as HSE 
and the Environmental Regulators have been in discussion on how best to 
coordinate this process. 
 
 
The Committee is unclear which environmental governance arrangements will 
apply when UK Ministers exercise powers within the legislative competence of 
the Scottish Parliament and apply to Scottish Ministers in instances of 
executive devolution.  
 
The Committee requests the Scottish Government provide clarity on this in 
advance of the debate on the motion. The Committee will follow up this issue 
as part of its future scrutiny of the anticipated Scottish environmental 
governance arrangements. 
 
The UK Environment Bill excludes the Scottish Ministers from oversight and 
enforcement by the proposed Office for Environmental Protection (e.g. at Sections 
24 and 28). The Scottish Government considers this to be entirely appropriate. The 
UK Environment Bill defines the scope of “environmental law” for the powers of the 
Office for Environmental Protection to exclude both provisions in, or made under, 
Acts of the Scottish Parliament, and provisions that would, if contained in an Act of 
the Scottish Parliament, be within the legislative competence of the Scottish 
Parliament.  
 
The governance arrangements for Scotland are set out in our Continuity Bill (the UK 
Withdrawal from the European Union (Continuity) (Scotland) Bill).  The Continuity Bill 
will establish a new public body called Environmental Standards Scotland.  
Environmental Standards Scotland will take on the role of enforcing compliance by 
the Scottish Minister and public authorities in Scotland with environmental law, and 
provide oversight of the effectiveness of environmental law, one the transition period 
ends.  Environmental Standards Scotland’s functions will apply to environmental law 
that is within the legislative competence of the Scottish Parliament, as set out in 
section 39 of the Continuity Bill. Ministers of the Crown are excluded from the 
definition of public authority given at section 37 of the Continuity Bill for the 
interpretation of Chapter 2. Therefore, the Scottish environmental governance 
arrangements will not cover Ministers of the Crown. 
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The actions of Ministers of the Crown would not fall within the remit of Environmental 
Standards Scotland, including when acting in Scotland with consent. However, this 
exclusion does not affect the ability of Environmental Standards Scotland to consider 
the effectiveness of devolved environmental law, even if in particular instances 
actions are taken by UK Ministers. Where the Scottish Ministers consent to actions 
or regulations by UK Ministers in areas within the legislative competence of the 
Scottish Parliament, the effectiveness of devolved environmental law remains within 
the scope of the Environmental Standards Scotland governance role. 
 
It is worth bearing in mind that the Continuity Bill requires Scottish Ministers to have 
regard to the guiding principles on the environment in consenting to anything being 
done by Ministers of the Crown.  Furthermore, Ministers of the Crown would be 
required to have regard to the guiding principles on the environment in developing 
policies (including proposals for legislation) so far as extending to Scotland.    
 
The Scottish Government believes that these arrangements are appropriate to 
recognise and protect devolved competence. It would be inappropriate for the 
Scottish Ministers to be subject to oversight by a UK Government body. We believe 
that the future environmental governance bodies in the four nations of the UK will 
develop strong working relations in order to tackle issues that cross geographical 
and legislative boundaries, in a manner that respects devolved competence. If there 
are outstanding issues that arise as a result of current, or future, executive 
devolution that cannot be adequately covered through joint working of the 
governance bodies, we will consider with the other administrations whether there is a 
need for formal transfer of governance responsibilities, such as through an Order. 
However, we will want to keep to the principle that the Scottish Ministers are not 
subject to oversight by a UK Government body. 


